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Legally Speaking

 

Court of Appeal Upholds Protection for Non-Catholic Students to Attend Catholic Separate 
Schools; Supreme Court of Canada May Hear Appeal in 2021 

By: Simon Elzen-Hoskyn and Cristina Wendel, Dentons Canada LLP 

This year, the Court of Appeal of Saskatchewan overturned a problematic decision that would have had 
far reaching impacts on Catholic education in Canada.  The Government of Saskatchewan and Christ the 
Teacher Roman Catholic Separate School Division No. 212 v Good Spirit School Division No. 204 is often 
referred to as the “Theodore” case, named after the village in Saskatchewan where the events giving rise 
to the litigation occurred. The ultimate decision may be made by the Supreme Court of Canada in 2021 or 
2022.  

On March 12-13, 2019, the Court of Appeal heard argument from the Government of Saskatchewan, 
Christ the Teacher Roman Catholic Separate School Division No. 212 (“Christ the Teacher”), Good Spirit 
School Division No. 204 (“Good Spirit”), and five separate intervenors in the Theodore case.  The Alberta 
Catholic School Trustees’ Association appeared as an intervenor at the appeal, with Dentons Canada 
LLP acting as counsel. 

The trial decision, written by Justice Layh and released on April 20, 2017 (the “Trial Decision”) determined 
that s. 93 of the Constitution Act, 1867 (and its counterpart, s. 17(1) of the Saskatchewan Act), which 
provide constitutional protection for Catholic separate schools in Saskatchewan, did not provide a 
constitutional right to government funding for non-Catholic students to attend separate schools. The Trial 
Decision went on to find that government funding for non-Catholic students to attend Catholic separate 
schools violates religious freedom and equality rights, which are protected under the Charter of Rights 
and Freedoms. The Trial Decision would have had the consequence of eliminating funding for 
non-Catholic students attending separate schools. This would effectively make separate schools 
prohibitively expensive for non-Catholic students and their families, and would also require students to 
provide proof of Catholic identity in order to obtain funding.  

At the appeal, ACSTA argued, among other things, that it has always been the practice of Catholic 
separate schools to invite students of all faiths to attend and receive education. ACSTA reminded the 
Court of Appeal that in Alberta, as in Saskatchewan, there is a documented history of non-Catholic 
students being integrated into Catholic schools without any concern that this would compromise the 
legitimacy of the Catholic education. ACSTA also encouraged the Court to avoid an outcome that would 
require the government to decide whether or not a student has adequately proven his or her Catholic 
faith.  

On March 25, 2020, the Saskatchewan Court of Appeal released its decision (the “Appeal Decision”). In a 
unanimous decision of all five justices, the Appeal Decision overturned the Trial Decision in resounding 
fashion. While the full Appeal Decision was over 120 pages long, some of the most important points made 
by the Court of Appeal were: 

● The current system in Saskatchewan allows parents to choose between two parallel publicly 
funded education systems. Because of this, non-Catholic students may attend Catholic 
separate schools if they wish, and Catholic students may also attend public, secular schools.  

● Good Spirit did not even have the ability to bring this case in the first place. As a public body, 
Good Spirit could not assert that its Charter rights (i.e. freedom of religion and equality rights) 
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had been infringed. In fact, the Court found that Good Spirit was essentially advancing a 
“market share” argument, in order to obtain more funding.  

● Section 17(2) of the Saskatchewan Act resolves the entire question, as it guarantees equal 
funding to Catholic separate schools and is not subject to any qualifying criteria, such as the 
“denominational aspects test”, which would limit the constitutional protection of funding to only 
the “essentially Catholic” elements of education. 

● The evidence supports that Catholic doctrine embraces the inclusion of non-Catholic students 
in Catholic schools. 

● Section 93(1) of the Constitution Act, 1867 / s. 17(1) of the Saskatchewan Act do not truly play 
a role in this case. Section 93(1) protects denominational rights from prejudicial effects of 
Government actions, and yet there was no suggestion that the government is taking away any 
right or privilege guaranteed to Catholic separate schools. As a result, the Court found this 
analysis to be an “artificial exercise”.  

● Government funding for non-Catholic students to attend Catholic separate schools does not 
violate the freedom of religion or equality rights protected by the Charter of Rights and 
Freedoms.  

The Appeal Decision was an emphatic victory for Catholic separate schools, not only in Saskatchewan, 
but also in Alberta and Ontario, where funding for separate schools could potentially have been impacted 
by the Trial Decision as well. The Appeal Decision implicitly upholds that: 

● Parental choice in education is valuable and should be supported. 

● The Constitutional protections afforded to Catholic education are good, even though they are a 
result of political compromise. 

● Having two parallel publicly funded school systems is a positive model and there is no reason to 
discontinue it.  

On May 19, 2020, Good Spirit filed an application for leave to appeal to the Supreme Court of Canada 
(“SCC”). At this time, Good Spirit, the Government of Saskatchewan, and Christ the Teacher have all filed 
arguments with the SCC stating why (or why not) the SCC should decide to hear an appeal by Good 
Spirit of the Appeal Decision. Due to COVID-19, the SCC timelines have been extended somewhat, and 
the SCC has not yet rendered a decision on whether or not to hear the appeal. We expect the SCC to 
release a decision in early 2021, at which time potential intervenors will be able to apply to the SCC to 
make submissions as intervenors at the hearing.  

While it is difficult to determine how the SCC will decide, the fact that the Appeal Decision was unanimous 
weighs in favour of the SCC declining to hear Good Spirit’s appeal. However, if the SCC decides to hear 
the appeal, we would expect that this matter would come before Canada’s highest court for a final 
determination in late 2021 or in 2022.  
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God of power and mercy open our hearts in welcome. 
Remove the things that hinder us from receiving 
Christ with joy so that we may share his wisdom 

and become one with him when he comes in glory, for 
he lives and reigns with you and the Holy Spirit, one 

God, forever and ever. Amen.


